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VOI QUY TRINH TO TUNG TRONG TAI

THIRD PARTIES AND INFLUENCES ON ARBITRAL PROCEEDINGS

THONG TIN CHUOI SUKIEN

EVENT'S DETAILS

Hoi thao chuyén dé
Workshops
Hai thao chuyén dé 1] Workshop 1

Bién phap khan cap tam théi trong té tung trong tai va tac dong cta bén thi ba
Interim measures in arbitration and impacts of third parties

Hai thao chuyén dé 2 | Workshop 2

Thi hanh phan quyét trong tai va cac van dé phat sinh lién quan dén bén thi ba
The execution of arbitral award and issues arising from the third parties

Hai thao chuyén dé 3| Workshop 3

Hoa giai trong qua trinh giai quyét tai trong tai:

Vai tro cla bén thu ba trung lap va tac dong d6i véi viéc xi ly tranh chap
Mediation in arbitral proceedings:

Neutral third parties’roles and influences on resolving disputes

Dién dan thao luan
Closing Symposium

11.04 Hoan thién céac co ché vé bén tha ba, thuan Igi héa qua trinh té tung trong tai
) Completing the third parties’mechanisms for facilitating the arbitral proceedings
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NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

A c Vietnam
\ vm Mediation
10 NAM

DONVITAI TRO DZUNGSRT — I I EPLEGAL
SPONSORS & ASSOCIATES — I i Wi e

Thdai gian N&i dung
Timeframe Description

08:00 — 08:30 Tiép don dai biéu / Welcome guests

Phat biéu khai mac / Opening Remark
PGS. TS. Lé Vi Nam - Pho Hiéu truéng Trudng Dai hoc Kinh té - Luat, DHQG TP. Ho Chi
Minh, Trong tai vién Trung tdm Trong tai Quoc té Viét Nam (VIAC)

08:40 - 09:00 Assoc. Prof. Dr. Le Vu Nam - Vice Rector of University of Economics and Law,
VNU-HCM, Arbitrator of Vietnam International Arbitration Centre (VIAC)

LS. Chau Viét Bac - Pho Téng Thu ky Trung tdm Trong tai Quéc té Viét Nam (VIAC)
Mr. Chau Viet Bac - Vice Secretary General of Vietnam International Arbitration Centre

Tham luan 1: Hoat déng hoa gidi & cac giai doan trwéc khi thanh 1ap Hoi déng

Trong tai: Thda thuan cla cac bén va yéu té “hoa giai vién”
Discourse 1: Mediation prior to the constitution of the arbitral tribunal: The parties’s
agreement and “mediator” factor.

09:00 - 09:20 Dién qgia / Speaker:

TS. L& Nguyén Gia Thién - Pho truéng Khoa Luat, Truéng nhém nghién cuu Vién Phap luat
Quoc té va So sanh, Trusng Dai hoc Kinh té - Luat, BHQG TP. HCM

Dr. Le Nguyen Gia Thien - Vice Dean of Law Faculty, Research Director of Institute of
International & Comparative Law, University of Economics and Law, VNU-HCM

Tham luan 2: Thuc tién quy trinh hoa giai trong phién hop giai quyét tranh chép:
09:20 — 09:40 Nhitng xung doét c6 thé xay ra va khuyén nghi pham vi chi thi cia H6i ddng
Trong tai



Thdi gian No&i dung
Timeframe Description
Discourse 2: Practices of mediation proceedings during the arbitration hearing:
Potential conflicts and suggestions for the tribunal’s directions.
09:20 — 09:40 Dién qié/Spe’aker:' |
LS. Pham Qudc Tuan - Luéat su diéu hanh Céng ty Luat TNHH DIMAC, Trong tai vién VIAC,
Hoa giai vien VMC
Mr. Pham Quoc Tuan - Managing Partner of DIMAC, VIAC's Arbitrator, VMC’s Mediator
09:40 — 09:50 Giai lao / Breaktime
Tham luan 3: Kinh nghiém quéc té: Quy trinh 16ng ghép hoa giai trong trong tai va
nhirng khuyén nghi trong viéc ap dung.
Discourse 3: International approach: Proceedings of concurrent mediation-
arbitration and recommendations for applying this provision.
Dién gia / Speaker:
09:50 - 10:10 . ; < o .
GS. Jeffrey E. Thomas - Pho Trudng khoa vé Sang kién Chién lugc & Chuong trinh sau
Bai hoc, Gido su Luat, Hoc gia Daniel L. Brenner, Trudng Luat, Bai hoc Missouri -
Thanh pho Kansas (UMKC)
Prof. Jeffrey E. Thomas - Associate Dean for Strategic Initiatives & Graduate Programs,
Professor of Law, the Daniel L. Brenner Faculty Scholar at the University of
Missouri - Kansas City (UMKC) School of Law
Tham luan 4: Kién nghi vé quy dinh lién quan dén hoa giai trong té tung trong tai
va lwu y vé van dé chuyén déi phwong thire gidi quyét tranh chap
Discourse 4: Recommendations for regulations on mediating in the arbitral
10:10 — 10:30 proceedings and notes about changing dispute resolution methods.
Dién gia / Speaker:
LS. Ngé Quynh Anh - Lu4t su diéu hanh Cong ty Luat TNHH EP Legal
Ms. Ngo Quynh Anh - Managing Partner of EP Legal
Thao luan va giai dap thac mac / Q&A session
Biéu phdi vién/ Moderators:
PGS. TS. Lé Vi Nam - Pho Hiéu trudng Trutng Bai hoc Kinh té€ - Luat, BHQG TP. H6 Chi
Minh, Trong tai vién VIAC
10:30 — 11:30 Assoc. Prof. Dr. Le Vu Nam - Vice Rector of University of Economics and Law,
VNU-HCM, VIAC’s Arbitrator
LS. Luong Van Ly - C6 van Cao cap Cong ty luat Global Vietnam Lawyers (GV Lawyers),
Trong tai vién VIAC
Mr. Luong Van Ly - Senior Adviser of Global Vietnam Lawyers (GV Lawyers), VIAC's
Arbitrator
Téng két va bé mac Héi thao
11:30 - 11:35

Closing Remark

e
-

Vui long quét ma QR dé xem Tai liéu Hoi thao =y, Wifi: Phong A114

Please scan the QR code to view Workshop’s materials ® Password: uel.edu.vn
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PGS. TS. LE VU NAM

Pho Hiéu trudng Trusng DH Kinh té - Luat,
BHQG TP. H6 Chi Minh, Trong tai vién
Trung tdm Trong tai Quoc té Viét Nam
ASSOC. PROF. DR. LE VU NAM - Vice Rector of
University of Economics and Law, VNU-HCM,

Arbitrator of Vietnam International Arbitration
Centre (VIAC)

LS. LUGNG VAN LY

C6 van Cao cép Cong ty Luat

Global Vietnam Lawyers (GV Lawyers),
Trong tai vién VIAC

MR. LUONG VAN LY - Senior Adviser of
Global Vietnam Lawyers (GV Lawyers),
Arbitrator of VIAC

DIEN GIA | SPEAKERS

TS. LE NGUYEN GIA THIEN LS. PHAM QUGC TUAN

Phé trudng Khoa Luat, Trudng nhom nghién cuu Vién Phap luét Luat su diéu hanh Céng ty Luat TNHH DIMAC,

Qudc té va So sanh, Trusng Bai hoc Kinh té Luat - BHOG TP.HCM Trong taivién VIAC, Hoa giai vién VMC

DR. LE NGUYEN GIA THIEN - Vice Dean of Law Faculty, Research MR. PHAM QUOC TUAN - Managing Partner of DIMAC, Arbitrator
Director of Institute of International & Comparative Law, University of VIAC, Mediator of VMC

of Economics and Law, VNU-HCM

GS. JEFFREY E. THOMAS LS. NGO QUYNH ANH
Pho Trudng khoa vé Sang kién Chién lugc & Chuong trinh sau Luat su diéu hanh Céng ty Luat TNHH EP Legal
Bai hoc, Gido su Luéat, Hoc gia Daniel L. Brenner, Trudng Luat, MS. NGO QUYNH ANH - Managing Partner of EP Legal

Dai hoc Missouri- Thanh pho Kansas (UMKC)

PROF. JEFFREY E. THOMAS - Associate Dean for Strategic Initiatives &
Graduate Programs, Professor of Law, the Daniel L. Brenner Faculty
Scholar at the University of Missouri - Kansas City (UMKC) School of Law



PGS. TS. LE VO NAM

Phé Hiéu trudng Truong Dai hoc Kinh té - Luat, BHQG TP. H6 Chi Minh,
Trong tai vién Trung tam Trong tai Qudc té Viét Nam (VIAC)

ASSOC. PROF. DR. LE VUNAM - Vice Rector of University of Economics and Law,
VNU-HCM, Arbitrator of Vietnam International Arbitration Centre (VIAC)

PGS. TS. Lé Vi Nam la Pho Hiéu truéng Trudng Pai hoc Kinh té& - Luat (UEL). Béng thai, dng clng |1a Trong tai vién
chinh thirc cia Trung tdm Trong tai Qudc té Viét Nam (VIAC).

PGS. TS. Lé Vi Nam c6 hon 25 nam kinh nghiém gidng day va tu van phap luat vé doanh nghiép, tai chinh, ngan hang,
thué va chimng khoan. Ong thuc hién nhiéu nghién ctu vé hé théng tu phap cla Viét Nam véi mot s6 cong trinh
nghién clu tiéu biéu dugc xuat ban trong nudc va quéc té. Ngoai ra, 6ng cling tham gia xay dung, gop y nhiéu quy
dinh phap luat tai Viét Nam, dién hinh nhu Luat Doanh nghiép, Luat Ching khoan, ...

Assoc. Prof. Dr. Le Vu Nam is the Vice Rector of the University of Economics and Law (UEL). Additionally, he is an official
Arbitrator of the Vietnam International Arbitration Centre (VIAC).

Assoc. Prof. Dr. Le Vu Nam has over 25 years of experience in teaching and legal consulting in the fields of business,
finance, banking, taxation and securities. He has conducted extensive research on Vietnam's legal system, with several
notable research works published domestically and internationally. Furthermore, he has contributed to the
development and improvement of various legal regulations in Vietnam, notably the Enterprise Law and Securities Law.

LS. LUONG VAN LY

C& van cao cap Cong ty luat Global Vietnam Lawyers (GV Lawyers), Trong tai vién VIAC
MR. LUONG VAN LY - Senior Adviser of Global Vietham Lawyers (GV Lawyers), VIAC's Arbitrator

Luat su Luong Van Ly la Trong tai vién Trung tdm Trong tai Quéc té Viét Nam, co kinh nghiém gidi quyét nhiéu vu
tranh chép, dac biét |a nhiing vu cd lién quan dén cac bén nudc ngoai. Bong thai, dng ciing la C6 van cép cao cla
Global Vietnam Lawyers (GV Lawyers).

Tunam 1994 d&n 2001, 6ng |a Phé Gidam d&c S Ngoai vu, cd quan clia Bd Ngoai Giao tai TP. H6 Chi Minh. Tirndm 2001
dén 2007, 6ng lam Pho Giam d8c Sé K& hoach va Pau tu TP. H6 Chi Minh, phu trach dau tu nudc ngoai va cac dy an
ODA, gitip quang ba tich cuc va hiéu qua cho Thanh phd. O'vai tro luat su cd van, 6ng da dong gop vao thanh céng va
sy phat trién cla nhiéu doanh nghiép, tap doan 16n trong va ngoai nudc tai cac linh vuc nhu xay dung, ha tang, y té,
gido duc, ban 1&, gidi quyét tranh chép, tai chinh, quan ly khach san,...

Mr. Luong Van Ly is an Arbitrator of the Vietnam International Arbitration Centre (VIAC), who has experience in resolving
numerous disputes, especially those involving foreign parties. Additionally, he is a Senior Advisor of Global Vietnam

Lawyers (GV Lawyers).

From 1994 to 2001, he held the position of Deputy Director of the Department of Foreign Affairs, an agency of the
Ministry of Foreign Affairs in Ho Chi Minh City. From 2001 to 2007, he served as Deputy Director of the Department of
Planning and Investment of Ho Chi Minh City, overseeing foreign investment and ODA projects, actively and effectively
promoting the city. As a legal advisor, he has contributed to the success and development of many domestic and
international enterprises, across various sectors including construction, infrastructure, healthcare, education, retail,

dispute resolution, finance, hotel management, etc.



TS. LE NGUYEN GIA THIEN
Pho Trudng khoa Luat, Trudng nhom nghién cuiu Vién Phap luat Qudc té va So sanh,
Trudng Bai hoc Kinh té - Luat, DHQG TP. H6 Chi Minh

DR. LE NGUYEN GIA THIEN - Vice Dean of Law Faculty, Research Director of Institute of
International & Comparative Law, University of Economics and Law, VNU-HCM

TS. Lé Nguyén Gia Thién 1a Pho truéng Khoa Luéat, kiém Trudng nhom nghién ctu Vién Phap luat Qudc té va So sanh,
Trusng Pai hoc Kinh té - Luat (UEL), Bai hoc Quéc gia TP. H6 Chi Minh. Ong cé bang Tién sy Luat do Dai hoc Osnabriick,
Cong hoa Lién bang Buc cap va hién 1a Phé Cha tich Hoc vién Trong tai STAC Academy. Ong da tham gia va hoan thanh
nhiéu khéa hoc chuyén sau vé trong tai va hoa gidi tai Chau Au, déng gop gan 50 céng trinh khoa hoc |a céc sach
chuyén sau va bai bdo dang trén cac tap chi khoa hoc chuyén nganh luat trong va ngoai nudc, tap trung vao céac hudng
nghién ctu chinh la trong tai thuong mai quéc té, trong tai trong nudc, hoa giai thuong mai, tu phap qudc té va phap
ludt so séanh.

Bén canh coéng tac han lam 1a nghién clu va gidng day, TS.Thién cling rat tich cuc tham gia cac hoat dong thuc tién vé
trong tai va hoa giai. Ong la Trong tai vién, Hoa giai vién va Cha tich Hoi ddng Khoa hoc va Dao tao clia Trung tdm Trong
tai Thuong mai phia Nam (STAC); Trong tai vién, Hoa giai vién cla Trung tdm Trong tai Thuong mai TP.HCM (TRACENT)
va mot sé trung tam trong tai qudc té khac.

Dr. Le Nguyen Gia Thien is Deputy Dean of the Faculty of Law, and Head of the research group of the Institute of
International and Comparative Law (IICL)- University of Economics and Law, Vietnam National University, HCMC. He has
a PhD in Law from Osnabrick University, Federal Republic of Germany. He is currently Vice President of the STAC
Academy Arbitration Academy. Dr. Thien participated and completed several intensive courses on arbitration and
mediation in Europe. He has nearly 50 scientific works, including intensive books and articles published in domestic and
foreign scientific journals specializing in law, focusing on the main research directions of international commercial

arbitration, domestic arbitration, commercial mediation, private international law and comparative law.

Besides his academic work in research and teaching, Dr. Thien is also actively involved in practical activities on
arbitration and mediation. He is an Arbitrator, Mediator and Chairman of Council for Research and Training of the
SSouthern Trade Arbitration Centre (STAC); Arbitrator, Mediator of HCMC Commercial Arbitration Center (TRACENT)and
several other international arbitration centers.

LS. PHAM QUOC TUAN
Luat su diéu hanh Cong ty Luat TNHH DIMAC, Trong tai vién VIAC, Hoa giai vién VMC
MR. PHAM QUOC TUAN - Managing Partner of DIMAC, VIAC's Arbitrator, VMC'’s Mediator

Luat su Pham Quéc Tuan la ngudi sang lap va luat su diéu hanh clia Cong ty luat TNHH DIMAC. Ong hién 1a luat su
clia Doan Luat su Thanh phd H6 Chi Minh, Trong tai vién ca Trung tam Trong tai Quéc té Viet Nam (VIAC), Hoa gidi vién
clia Trung tdm Hoa giai Viét Nam (VMC) va thanh vién Ban Cht nhiém cla Cau lac bd Luat su Thuong mai Viét Nam.

Trong hon 20 ndm hanh nghé, vdi vén kién thic chuyén mén sau séc vé cac linh vuc hgp déng, xay dung, b4t dong
san, dau tu, M&A ciing nhu kinh nghiép giai quyét tranh chép tai Trung tdm Trong tai cling nhu Toa &n, 6ng Tuén da
tu van va hé tro phap Iy cho nhiéu tap doan I6n cta Viét Nam va quéc té.

Mr. Pham Quoc Tuan is the founding and managing partner of DIMAC Law Firm. He currently serves as a lawyer at the
Ho Chi Minh City Bar Association, an Arbitrator at the Vietnam International Arbitration Centre (VIAC), a Mediator at the

Vietnam Mediation Centre (VMC) and a member of the Executive Committee of the Vietnam Bussiness Laywer Club.

In more than 20 years of practice, with his profound expertise in contracts, construction, real estate, investment, M&A,
and experience in dispute resolution at Arbitration centers and Courts, Mr. Pham Quoc Tuan has provided legal advice

and support to many large Vietnamese and international corporations.



GS. JEFFREY E. THOMAS

Phé Trudng hoa vé Sang kién Chién luge & Chuong trinh sau Bai hoc, Gido su Luéat,

Hoc gia Daniel L. Brenner, Trudng Luat, Bai hoc Missouri - Thanh phé Kansas (UMKC)
PROF. JEFFREY E. THOMAS - Associate Dean for Strategic Initiatives & Graduate Programs,

Professor of Law, the Daniel L. Brenner Faculty Scholar at the University of Missouri - Kansas City
(UMKC)School of Law

Gido su Jeffrey E. Thomas la Pho Trudng khoa vé Sang kién Chién lugc va Chuong trinh sau Dai hoc, Gido su Luat,
Hoc gia Daniel L. Brenner tai Trusng Luat ctia Bai hoc Missouri - Kansas City (UMKC). Ong nhan bang Ci nhan xuét
sac nganh Nghé thuat ti Dai hoc Loyola Marymount va c6 bang luat J.D. (Juris Doctor) ti Trudng Luat cta Dai hoc
California tai Berkeley. Ngoai ra, 6ng con gidng day chudng trinh nghién clu Bigelow Fellow va la Giang vién Luat
tai Truong Luat Bai hoc Chicago.

Ong ting gil chic vu Phé Hiéu trudng phu trach cac van dé khoa hoc, Phé Trudng khoa phu trach cac van dé hoc
thuat va Pho Trudng khoa phu trach cac chuong trinh qudc té. Sau khi tai thiét k€ Chuong trinh Thac si clia UMKC
cho sinh vién quéc t&, 6ng da phat trién quan hé d8i tac & Brazil, Trung Quéc, Indonesia, Kazakhstan, Mexico va Viét
Nam. Hai linh vuc nghién clru chinh cla éng |4 su giao thoa gilta luat phap va van héa (bao gom cé nha nudc phap
quyén) va luat bao hiém.

Prof. Jeffrey E. Thomas is Associate Dean for Strategic Initiatives and Graduate Programs, Professor of Law, and the
Daniel L. Brenner Faculty Scholar at the University of Missouri - Kansas City (UMKC) School of Law. He received his B.A.
(magna cum laude) from Loyola Marymount University and earned his J.D. from Berkely Law at the University of
California, where he was an Executive Editor of the California Law Review. In addition, he also teaches at the University

of Chicago Law School as a Bigelow Fellow and Lecturer in Law.

He served as Vice Provost for Faculty Affairs, Associate Dean for Academic Affairs, and Associate Dean for International
Programs. After redesigning UMKC’s LL.M. program for international students, he developed partnerships in Brazil,
China, Indonesia, Kazakhstan, Mexico, and Vietnam. Dean Thomas's two primary research areas are the intersection

between law and culture (including the rule of law)and insurance law.

LS. NGO QUYNH ANH
Luat su diéu hanh Céng ty Luat TNHH EP Legal

MS. NGO QUYNH ANH - Managing Partner of EP Legal

Luat su Ngé Quynh Anh 1a mot chuyén gia thuong mai va phap ly hang dau trong linh vuc D4u khi Viét Nam, cé hon
20 nam kinh nghiém. Ba da lam viéc cho Unocal Houston va dam nhiém céc vi tri quan trong tai Céng ty Biéu hanh
Lién doanh Cdu Long (CLJOC), Tdng Céng ty PVOIL, Céng ty Diéu hanh Dau khi Bién Bong (BDPOC), Téng Céng ty
Tham do va Khai thac Dau khi (PVEP).

Hién nay, Luat suNgb Quynh Anh dang la D6i tac Quan ly clla Cong ty Luat EPLegal Limited. Ngoai ra, ba ciling la Hoa
gidi vién tai Trung tdm Hoa giai Thuong mai Quéc té Viét Nam (VICMC) va Trong tai vién tai Trung tdm Trong tai
Thuong mai Thanh phé H6 Chi Minh (TRACENT). Ba ndi tiéng véi kj nang nghién cliu d&c biét, phong cach lam viéc

ti mi va kha nang vugt troi trong khai thac nhiing diém phuc tap ctia cac hgp déng va théa thuan.

Ms. Ngo Quynh Anh is a commercial and legal expert in the Vietnam QOil and Gas sector, boasting over 20 years of
experience. She has worked for Unocal Houston and held prominent positions in Cuulong Joint Operating Company
(CLJOC), PVOIL Corporation, Bien Dong Petroleum Operating Company (BDPOC), and PetroVietnam Exploration and
Production Corporation ( PVEP).

Currently, Ms. Ngo Quynh Anh is the Managing Partner of EPLegal Limited. Furthermore, she also serves as a mediator
at the Vietnam International Commercial Mediation Center (VICMC) and as an arbitrator at the HCMC Commercial
Arbitration Centre (TRACENT). She is renowned for her exceptional research skills, meticulous attention to detail, and

remarkable ability to delve into the intricacies of contracts and agreements.
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CAC PHUONG THUC GIAI QUYET TRANH CHAP NGOAI TOA AN
1. Thwong lrong
2. Hoa giai

3. Trong tai

VIAC vme (&

HOITHAO 03  HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP VA TAC DONG
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THOA THUAN DA LOP

“Mot khi tranh chap xay ra, cdc bén wu tién thwong lwong
thién chi, néu khéng thé thwong lwong thi cdc bén cé thé
yéu cau mét bén thir ba hoa giai. Néu hoa giai khéng
thanh thi mét bén cé quyén yéu cau Trung tam trong tai X
giai quyét tranh chap”.

VIAC Ve (L
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TRONG TAI

HOA GIAI

THUONG LUONG

\A/«:thc

SO PO QUY TRINH LIEN THONG

TRONG TAI & HOA GIAI (ARB — MED — ARB)

VIAC vmc

(A): C6 yéu cau tién KHOI KIEN
hanh Arb-Med-arb ()

Tai thoi diém nguyen — o
don nop don khdi kién Y&u cau hoa giai

= Banyeu cau hoa gidi;

(B): C6 nhu cau sir @ Théng béo >> = Ban tré I5i yéu cau hoa
dung Arb-Med-Arb gidi;

Trong thai gian twlic @)

nép Pon khai kien téi

= Nép phi hoa gis
= Théa thuan vé thdi gi
danh cho Haéa giai

€ Thong bao >>

<< Thong bao

khi thanh lap Hoi
dong Trong tai

T6 tung trong tai ()

- Thuyc hién hanh vi can
thiét & béo Iluu quyen
8 tung:

Bat dau hoa giai

© N6p phi trong tai;
© Bi don nép ban tr
o

) Ti&n hanh hoa giai

= = Cac bén théa thuan
chon/chi dinh Hoa
giai vien;

= Thanh lap Hoi deng
Trong tai:
© Céc bén chon/chi
dinh Trong tai vien:
© Bau Chu tich H&1
dong Trong tai

- T8 chic cac phién
Hoa gidi.

Tam dimg 5 tung @)

(@) ket thuc hoa giai

<< Thong bao

e Tiéptuc Khéng

8 tung HG thanh
a , , HG thanh vmc
VIAC © Gcongnhan mesoran ®
®  Pinhchi HG haph

wnts VIAC vmcC
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O R Théa thuan hoa giai thanh/ Toa 4n
Hoa giai: trung tam X =) K&t qua hoa gii thanh =

l

Trong tai: trung tAm Y == Hoi dong trong tai

~ Phan quyét dong thuan/
Quyet dinh cong nhan sw théa thuan

VIAC vme (@

EDIA
e M T"O/V&
o 7

)

%,
&L
(=
=

CAMON
THANK YOU

TS. Lé Nguyén Gia Thién

Phé trwdng Khoa Luét, Trwdng nhém nghién ctru Vién Phap luat Québc té va So sanh,
Trwéng Dai hoc Kinh té - Luat, DHQG-HCM
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VA TAC BONG POI VOI VIEC XU LY TRANH CHAP

MEDIATION IN ARBITRAL PROCEEDINGS:
INEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES

ON RESOLVING DISPUTES
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THUC TIEN QUY TRINH HOA GIAI TRONG PHIEN HOP
GIAl QUYET TRANH CHAP: NHIPNG XUNG DOT CO THE
XAY RA VA KHUYEN NGHI PHAM VI CHi THI CUA

HOI PONG TRONG TAI

LS. PHAM QUOC TUAN

Luat sw didu hanh Céng ty Luat TNHH DIMAC, Trong tai vién cGa Trung tam Trong tai Quéc té Viét Nam (VIAC),
Hoa gidi vién cua Trung tam Hoa giai Viét Nam (VMC)
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MUC LUC

° Nhirng xung dét co thé xay ra doi véi quy trinh hoa
giai trong phién hop giai quyét

e Khuyén nghi vé bb sung quy dinh phap luat lién quan
dén quy trinh hoa giai trong td tung trong tai va lam ré
pham vi chi thj ca Héi déng Trong tai

VIAC vnC

DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
'\ g /“ ARBITRATION — MEDIATION SYMPOSIUM 2024

i

KHAI QUAT CHUNG VE HOA GIAI TRONG TO TUNG TRONG TAI
a. Co s& phap ly:

= Diéu 58 Luat Trong tai Thwong mai 2010

= Diéu 29 Quy tic to tung trong tai ctia VIAC

“Theo yéu céu cta cac bén, Hoi dbng trong tai tién hanh hoa gidi
dé céc bén thda thuan voi nhau vé viée gidi quyét tranh chép. Khi
céc bén thda thuan duoc véi nhau vé viéc gidi quyét trong vu tranh
chép thi H6i dbng trong tai I4p bién ban hoa gidi thanh cé chik ky
cla céc bén va xac nhén cia céc Trong tai vién. H6i dong trong tai
ra quyét dinh céng nhan sw théa thuan cua cac bén. Quyét dinh

nay la chung thdm va cé gia tri nhw phan quyét trong tai’

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP VA TAC DONG ~ vme G
DOI VOI VIEC XU LY TRANH CHAP VIACVM
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.

KHAI QUAT CHUNG VE HOA GIAI TRONG TO TUNG TRONG TAI
= Muc 5.9 Phan lll Hwéng dan quy trinh t6 tung cho trong tai vién
cua VIAC:

+ Yéu t6 hoa gidi dwoc nhan manh béi sw quan trong, gitp vu
viéc cé thé dwoc gidi quyét nhanh chéng va hiéu qua

« Hoi dbng Trong tai ciing dwoc khuyén nghj phai tao diéu
kién, hd tro cac bén hoa giai dé giai quyét tranh chap.

Can clr trén hudng dan nay, nhiéu Hoi ddng Trong tai da diéu phéi
va giai quyét tranh chép thanh céng thédng qua hoat déng hoa giai
trong qua trinh hodc ngay tai phién hop giai quyét tranh chép.

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP VA TAC DONG AC VNC =
DOI VOI VIEC XU LY TRANH CHAP VIAC vVMNC {
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1. NHIPNG XUNG DOT CO THE XAY RA BOI VOI QUY TRINH HOA GIAI TRONG
PHIEN HOP GIAI QUYET

- Xung d6t/Van dé 1: Hoi déng Trong tai dwa ra cac huéng dan, dé& nghi chi tiét nham

diéu phdi hoa gidi dan dén tinh trang cac bén hiéu nhdm réng Hoi ddng Trong tai da cé
quan diém vé két qua vu tranh chap cho du quan diém cla cac TTV hay HDTT chi mang

tinh két luan so bo. .t

=4
. Nguyén don thi cong goi co dién; s
Hop dong thi cong goi co’ dién
cho Dw an giét md gia stic da ky két >
I&p dat cac may méc cho cong trinh nha

) i NP may giét mé gia suc cla Bj don Bi don khong -

NGUYEN NHA X B thanh toan dot

DON THAU N DON cudi cling

VINC—

Vietnam International Arbitration Centre
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.

1. NHO’NG XUNG DOT CO THE XAY RA bOI VOl QUY TRINH HOA GIAI TRONG
PHIEN HOP GIAI QUYET

- Xung do6t/Van dé 2: Trong tai vién déng vai trd nhw hoa giai vién

ho&c/va van dung quy trinh nhw ddi véi cac vu viéc hoa gidi thwong

mai.

Cu thé, Hoi ddng trong tai da cha dong gap riéng tirng bén dé trao
ddi ndi dung tranh chép, hodc trwérng hop Hoi ddng trong tai da dé
xuat mét quy trinh hoa giai, gap riéng va gap chung da dwoc cac

bén dbng thuan va tién hanh.

DOI VOI VIEC XU LY TRANH CHAP VIAC vmc
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1. NHIPNG XUNG DOT CO THE XAY RA bOI VOI QUY TRINH HOA GIAI TRONG
PHIEN HOP GIAI QUYET

- Xung d6t/Van dé 3: Hoi ddng Trong tai thic day hoa gidi “qua murc”, ké ca trong trudng

hop mét trong hai bén yéu cau khéng hoa giai, tiép tuc gidi quyét tranh chap bang trong
tai nhuwng Hoi ddng Trong tai van nd lwc hoa gidi, tham chi yéu cau céac bén hoa giai.

> Gid¢i han cla Hoi ddng Trong tai trong van dé tham gia hoa gidi cho cac bén?

Vi du: Tranh chép gitta Nguyén don (Bén mua) va Bj don (Bén ban) vé hop ddng mua ban
phan vén goép. HDTT tién hanh hoa giai cho cac bén, nhwng viéc diéu phéi hoa gidi cia HDTT
gap phai cac van dé nhu sau, c6 thé gay phan (ng tir cac bén tham gia tranh chép:
+ HDTT da dwa ra cac dé nghi twong déi cu thé cho cac bén va cé phdn mé rong pham vi
sang vai tro clia hoa giai vién.
+ HDTT van tiép tuc hoa gidi khi mét bén co dé nghi gidi quyét tranh chap bang trong tai,
khéng hoa giai nira.

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP VA TAC DONG

DOI VOI VIEC XU’ LY TRANH CHAP VIAC VMC
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1. NHONG XUNG BOT CO THE XAY RA BOI VO'I QUY TRINH HOA GIAI TRONG
PHIEN HOP GIAI QUYET

Van dé phat sinh khi thiéu sét quy dinh hwéng dan Trong tai vién diéu phéi

hoat déng hoa giai. Diéu nay gay ra:

* Vai tro clia trong tai vién va hoa gidi vién bj chong lan, gay hiéu nham tir phia
cac bén tham gia tranh chap

« Gay mét thoi gian cho viéc giai quyét tranh chap bang trong tai

« Néu hoa giai khong thanh, cac y kién, khuyén nghi cia HDTT trong giai doan

hoa gidi c6 thé dwoc vien dan dé 1am co s& khiéu nai hodc yéu ciu hdy phan

quyét trong tai.

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP VA TAC DONG

_ > - = A d
DOI VOI VIEC XU LY TRANH CHAP VIAC vMC ¢
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2. KHUYEN NGH| DOl VOI HDTT LIEN QUAN DEN QUY TRINH HOA GIAI TRONG TO TUNG TRONG
TAI VA LAM RO PHAM VI CHi THI CUA HOI DPONG TRONG TAI

(i) HDTT can nghién ctru, ndm bét trwdc cac xung dot c6 thé xay ra dé cé phwong hwéng giai quyét trong qua
trinh hoa giai.

(i) Di v&i cac xung dot vé vai trd, mbi quan hé gitra cac bén dbi véi TTV thi ban than cac TTV va Trung tam
Trong tai cAn ra soat ky cac théng tin d& dam bao sw chinh xac.

(i) D6i v&i xung dot phat sinh tir lgi ich cac bén va bén thi ba, can giai quyét trén nguyén tac can trong, két
hop véi Toa an cé thdm quyén, néu phap luat khong didu chinh dé han ché kha nang phan quyét bi tuyén hay.

(iv) HDTT can can bang gitra né lwc dé hoa giai thanh véi viéc x& ly khéo Iéo, dung luat cac xung dét gitra cac
bén hodc vé&i bén thér ba dé khong tao ra sy céng thang I&n hodc tuyét dbi tranh dé cac bén gl don khiéu nai
t¢i Trung tam Trong tai sau khi hoa giai

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP VA TAC DONG ~ vme (n
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2. KHUYEN NGHI VE BO SUNG QUY PINH PHAP LUAT LIEN QUAN BEN QUY TRINH HOA GIAI
TRONG TO TUNG TRONG TAI VA LAM RO PHAM VI CHi THI CUA HOI BONG TRONG TAI

= Quy dinh rd rang vé nguyén tac nhirng viéc Trong tai vién dwoc lam va khong dwoc lam trong

qua trinh hoa giai tai t6 tung trong tai.

= Hoi ddng Trong tai c6 thé tién hanh vai trd nhw hoi ddng hoa giai vién, chi khi cé sw déng

thuan cla cac bén va lap tlirc chdm dirt néu mét trong hai bén khéng déng y

= Hoi ddng Trong tai cé thé dé xuét cac bén st dung dich vu hoa gidi ciia mot bén thi 3 (1 hoa
giai vién hodc td chirc thwe hién chirc nang hoa giai) dé giai quyét déng thoi bang hoa gidi va
trong tai:
> Hoa gidi v&i cac van dé cac bén cé thién chi va mong muén hoa giai

>  Giai quyét bang trong tai cac van dé con lai

DOI VOI VIEC XU LY TRANH CHAP VIAC vmce )]
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‘ \q DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
- ARBITRATION — MEDIATION SYMPOSIUM 2024

I. CONTEXT: ARBITRATION IN THE U.S.

* Long History in the U.S.
» Use by Native Americans before U.S. founded
+ First arbitration law: Massachusetts (1632)

+ Federal Arbitration Act (1925)

+ By 1966, AAA handled 13,000 cases per year

+ Compulsory Arbitration Provisions in Contracts — Securities claims
(NASD), Construction Claims, Employment Contracts, Consumer
Contracts

» Currently > 450,000 cases

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU? BA TRUNG LAP VA TAC BONG
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6 il AMERICAN ARBITRATION ASSOCIATION

A A

2022 ICDR CASE DATA INFOGRAPHIC

administered over 450,000 Domestic cases filed in 2022. INTERNATIONAL MEDIATIONS

International i
Cases Filed The ICDR® is the international division of the AAA®, which
: ADMINISTERED 91

TOTAL CLAIMS/ LARGEST CLAIM/ :
COUNTERCLAIMS: COUNTERCLAIM i Over 19,000 International cases filed with the ICDR from 1996 to 2022.
{11 s‘z BILLION usb $20|] MILLION H Over 850 International Cases Pending as of December 31, 2022.

[Top Non-U.S. Nationalities Include:

COUNTRIES % REGIONS
ICANADA INDIA H UNITED STATES
120 PARTIES 24 PARTIES 4 25 PARTIES
ICHINA GERMANY H ASIA =
10 PARTIES 24 PARTIES : 264 PARTIES Countries Represented
UNITED KINGDOM NICARAGUA i EUROPE
k7 PARTIES 18 PARTIES : 751 PARTIES
MEXICO JAPAN : LATIN AMERICA
b1 PARTIES 18 PARTIES H 123 PARTIES
[SWITZERLAND ITALY 3 CANADA
8 PARTIES 18 PARTIES : 120 PARTIES

: AFRICA Nete: The col

I5PARTIES a party fro

AMERICAN B2B DISPUTE
@ ARBITRATION L%TRigggschéggégiﬁIgﬁ, 2 O 2 2 RESOLUTION
ASSOCIATION® - INFOGRAPHIC

Total Number of
’ Cases in 2022 2022 Total Claims

$14,961,322,597

_— Large Case Median Claim: Large Case Average Claim:
LARGEST CLAIM AMOUNTS BY INDUSTRY $1,497,493 $7,165,073
Life Sciences $446 million 2022 Total Counterclaims
Financial Services $202 million
Commercial e $2’851 ’974’445
$150 million

Insurance Large Case Median Counterclaim: Large Case Average Counterclaim:
Entertainment $111 million $800,000 $4,383,793
Technology $107 million
Construction $105 million

. - CHANGES IN CASELOADS SINCE 2021 FOR SELECTED INDUSTRIES
Cannabis $105 million
Chemicals $105 million \ \ -~
Energy $100 million 65% 19% 18% 12% @ @
Healthcare $100 million

Financial Services Healthcare Construction Technology Advertisting/ Marketing Telecommunications
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ARBITRATION — MEDIATION SYMPOSIUM 2024

. CONTEXT: ARBITRATION IN THE U.S.

» Also a Long History in the U.S. - used by Native Americans and brought
to US from England

+ Expanded by Labor Disputes — early 20t Century (1900s)
+ Use of Mediation is Very Common — no hard data, estimate 30-60%
+ Enforceable as a Contract

+ Legislation — States have some legislation (privilege), model law adopted
by 13 states, Federal ADR Act (1998)

+ Compulsory for some disputes in some states - statute, judicial rules
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MEDIATION IN ARBITRAL PROCEEDINGS?

Most US Litigants Consider
Mediation and Arbitration as
Alternative Pathways — Both
are alternatives to court and
are pathways for alternative
dispute resolution. Typically,
one pathway selected.
Mediation is most common

(cheaper, faster, less formal)

Mediation Always Available.
Mediation is voluntary and can
be initiated at any time. All it
requires
some time, and a neutral to
act as a mediator.

is an agreement,

AAA recommends Mediation
in  Arbitral
“Mediation

included in all of the major
AAA arbitration rules, either as

Proceedings.
procedures are

an option to arbitration or as a
step prior to arbitration.”
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Il. COMPARISON BETWEEN ARBITRATION & MEDIATION

VIAC vmc @

ARBITRATION MEDIATION

Adjudication

Arbitrator determines the outcome.

Final and binding decision.

Discovery is required

Arbitrator listens to facts and evidence and renders an award

Parties present case, testify under oath

Process is formal

Attorneys are present and control party participation

Expedited negotiation

Parties decide outcome, Mediator does not have the power to
decide.

Parties must decide and approve settlement

Exchange of information is voluntary and is often limited;
Information exchanged to assist in reaching a resolution

Mediator helps the parties define and understand the issues
and each side's interests

Parties share feelings to the mediator and tell their side of the
story, engage in creative problem-solving

Process is informal

Parties and attorneys are active participants

9

Evidentiary hearings; Joint and private meetings between individual parties and their

No private communication with the arbitrator counsel with the mediator

Decision|based on facts, evidence, and law Outcome based on needs and wants of parties

Result is win/lose award Result is mutually satisfactory

More expensive than mediation, but less expensive thap Low cost, usually less costly than court and arbitration

traditional litigation

The arbitration case is confidential but awards are publicly Private and confidential

available

If the case settles, an arbitration will last around one year. If Most mediations take a little over three months to complete

the case goes to hearing, an arbitration typically takes 16

months

viacvme (&)
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~ ARBITRATION — MEDIATION SYMPOSIUM 2024

lll. TYPES AND ADVANTAGES OF MEDIATION

Three main types of Mediation:

» Facilitative — help parties reach a mutual agreement
+ Elicitive
* Understanding-focused
+ Evaluative — recommendations to understand strengths and weaknesses
+ Directive
+ Bargaining
+ Transformative — empowering an agreement with space for emotions

» Theraputic

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU* BA TRUNG LAP VA TAC DONG

I DOI VOI VIEC XU LY TRANH CHAP

WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

VIAC vme (&)
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_\/q DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
5 o ARBITRATION — MEDIATION SYMPOSIUM 2024
Advantages of Mediation
+ Consensual — process and outcomes (but may not resolve)
* Quick and inexpensive — days instead of weeks or months
* Preserve relationships — facilitates agreement between parties
» Informal — helps with speed but also less stressful, more positive
+ Comparisons for Types
» Facilitative — promotes all the advantages
» Evaluative — more stressful, less helpful for relationships
» Transformative — greater psychological benefits, positive
relationships
HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP VA TAC DONG AC VINC
POI VO VIEC XU’ LY TRANH CHAP VIAC vm
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
12
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IV. CONCLUSIONS

» Arbitration and mediation are common in the US - used for many
disputes, domestic and international

+ U.S. litigants typically use one or the other — each a form of ADR

* Mediation easily added to arbitral proceedings — can mediate anytime
by consent; AAA has mediation procedures and incorporates into arbitral
rules (sometimes required, sometimes recommended)

* Mediation can be mandatory — is mandatory for many claims in the US —
but consensual nature makes it less effective for dispute resolution (50%)

» Mediation is beneficial — low cost, quick, preserves relationships

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THUY BA TRUNG LAP VA TAC DONG Krvn 7~
DOI VI VIEC XU LY TRANH CHAP VIAC vmc @

WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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VA TAC BONG DPOI VOI VIEC XU LY TRANH CHAP

MEDIATION IN ARBITRAL PROCEEDINGS:
NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES

ON RESOLVING DISPUTES

HOITHAO 03  HOA GIAl TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP VA TAC BONG
POI VO VIEC XU LY TRANH CHAP
WORKSHOP 03 MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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HOI THAO 03 HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN TH(’ BA TRUNG — I | EPLecAL

LAP VA TAC DONG DOI VO VIEC XU LY TRANH CHAP
WORKSHOP 03 MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

MUC LUC

Hoa giai trong t6 tung trong tai — Chuyén dé6i phwong
thirc giai quyeét tranh chap

Thyc tjén hoat dong hoa giai trong té tung trong tai
trén the gi¢i va Viét Nam hién nay

9 Mot sé dé xuéat va kién nghij

VIAC vmc

‘ \g DIEN BAN KHOA HQC VE TRONG TAI - HOA GIAI 2024 —
~ ARBITRATION — MEDIATION SYMPOSIUM 2024 — I I I EPLEGA"

1.1. Phwong thirc giai quyét tranh chép thay thé va quy dinh vé hoa giai trong t6 tung trong tai tai Viét
Nam

Hoa giai va Trong tai cé mot sbé dac diém tu’qng ddng Qhau, vi du nhu’:’tl'nh bao méat cao, co sw linh hoat va
c6 bén th& ba trung lap trong viéc gidi quyét tranh chap cac tranh chap, hoa giadi vién hodc trong tai vién,
thwong dwoc goi la “ngwdi trung 1ap” .

win Mediator win Arbitrator
N A
N A 4 " - »
\k %‘;; U | |
e ol
| \
~——_MEDIATION — —__ARBITRATION

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN TH(Y BA TRUNG LAP ac vne (e
VA TAC DONG DOI VOI VIEC XU LY TRANH CHAP VIAC vmM \
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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1.1. Phwong thirc giai quyét tranh chap thay thé va quy dinh vé hoa giai trong té tung trong
tai tai Viet Nam

Hoa giai — Trong tai (Med — Arb)

Trong tai — Hoa giai (Arb — Med)

S —

—ARBITRATION

Trong tai — Hoa giai — Trong tai (Arb — Med —
Arb)

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THY BA TRUNG LAP VIAC Ve @
7\
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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1.1. Phwong thirc giai quyét tranh chap thay thé va quy dinh vé hoa giai trong té tung trong tai tai
Viét Nam

a. MED - ARB: Day la phuwong thirc két hop phé bién nhat.

Cacbén tién|hanh haa giai khong dat dugc Tien hanh giai quyét tranh RIS Thi hanh hoac yéu cau thi

théa thugn hoa giai chép tai trong tai hanh/céng nhan PQTT

b. ARB - MED: Day la phwong thirc ddo nguwoc véi phwong thire Med - Arb.

Cac bén yéu cau tam dinh

Yéu cau HDTT dinh chi tranh
chap va yéu cau Toa an cong
nhan két qua hoa giai thanh

[Rre ol Tién hanh gidi quyét tranh | IEEEER It
vién, trung tam hoa chép bang hoa giai thuan hda gidi thanh
gidi

chi qua trinh t6 tung trong
tai 48 hoa giai

hodc

HDTT ra quyét dinh cong nhan
sy théa thuan (cé gia tri nhw
PQTT)

Céac bén yéu cau HETT t6 IR Tién hanh gidi quyét tranh R TRcTme

chtrc hoa giai chép bang hoa giai thugn héa gidi thanh

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP A VMC
VA TAC DONG DOI VO1 VIEC XU LY TRANH CHAP VIAC vm
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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ARBITRATION — MEDIATION SYMPOSIUM 2024 — I I I EBL_EE.'?"

1.1. Phwong thirc giai quyét tranh chép thay thé va quy dinh vé hoa giai trong té tung trong tai tai Viét
Nam
c. ARB - MED - ARB: So db dwgc tham khao Quy trinh lién théng cta Arb-Med-Arb cta VIAC

Trwéc khi thanh 1ap )
kién

| C6 nhu cdu st dung Arb — Med — Arb

T6 tung trong tai ( 60 ngay) Binh chi

Théng béo
Thong béo

Thong béo

Théng béo

thoi diém nop don khdi kign

C6 nhu céu_tién hanh Arb — Med — Arb tai

” Khong Hoa giai
Tién hanh hoa giai ( 60 ngay) hoa giai thanh mét
thanh phan

Hoa giai
thanh toan
bd

Yéu cau
hoa giai

Bt ddu '
hoa giai Két thic hoa giai

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN TH( BA TRUNG LAP VIAC vmc @
7\

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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1.2. Bic diém cua hoa giai trong t6 tung trong tai va téoa an

a A Sf Con z théng qua tro gitip bén thir ba 5 2R - aa
Hoa giai ngoai Toa an } gare 0 op { Hoa giai vién ‘

Hoa giai tranh chap
ngwoi tiéu dung voi co
quan, té chtrc, ca nhan

kinh doanh hang héa
dich vu.

Hoa giai tranh chép dat dai
Hoa gidi co s& tai UBND xa (phuong, thi
tran)

Hoa giai tranh Hoa gidi tranh
chap lao dong chap thuwong mai

Hoa gidi trong t6 tung trong tai (HGTTTTT) ciing la phurong thirc hoa gidi ngoai Toa én. Tuy nhién,

HGTTTTT c6 mét sé diém khéc biét vé thi tuc céng nhén va thi hanh théa thuén hoa gidi thanh.

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP A VMC
VA TAC DONG DOI VO1 VIEC XU LY TRANH CHAP VIAC vm
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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. VS DIEN DAN KHOA HOC VE TRONG TAI - HOA GIAI 2024
¥}~/ ARBITRATION - MEDIATION SYMPOSIUM 2024 = I | | EPLEeGAL

1.2. Bac diém cua hoa giai trong t6 tung trong tai va téoa an

Hoa giai tai Toa an

Hoa giai trwdc khi Toa an thu ly theo Hoa giai sau khi Toa &n thy Iy theo

tai toa an nam 2020

Coéng nhan két qua hoa giai thanh Khong can trai qua thi tuc cong
nhan

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THY BA TRUNG LAP VIAC Ve @
7\
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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1.2. Déc diém cia hoa giai trong t6 tung trong tai va tdoa an

(]
TN

C6 thé thay réng thi tuc hoa giai gitka co quan trong tai va toa
court an khac nhau. Déi v&i toa an thi tha tuc hda giai 1a bat budc.
Con dbi véi trong tai thi thd tuc hoa gidi la khéng bt budc,
cac bén cé quyén ty do thwong lwong, théa thuan véi nhau

vé viéc giai quyét tranh chap hodc yéu cau HDTT hoa giai dé

= = cac bén thda thuan véi nhau vé viéc giai quyét tranh chap.
SN

ey w——

Arbitration

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP A VMC
VA TAC DONG DOI VO1 VIEC XU LY TRANH CHAP VIAC vm
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
ARBITRATION — MEDIATION SYMPOSIUM 2024

a2

2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Arb-Med-Arb

Arb-Med-Arb is a flexible and efficient form of alternative dispute
resolution, which combines the advantages of confidentiality and

neutrality with enforceability and finality.

Parties who have signed an arbitration agreement and/or commenced A settlement agreement

arbitration may wish to refer their dispute to mediation, either before obtained through the Arb-Med-
they commence arbitration or during arbitration. If the parties settle

their dispute through mediation, their mediated settlement may be Arb pr?cess may be accept:ed as
recorded a5  consent award. I mediaton k. they may contnuewitn @11 @rItral award, and, subject to
the arbitration proceedings any local legislation and/or

Both arbitration and mediation proceedings are confidential and can requirements, is generall)l

be conducted by a neutral third party at the parties’ venue of choice. enforceable in ]60 COUntries

For example, under the SIAC-SIMC Arb-Med-Arb Protocal. the under the New York Convention.

arbitrator(s) and the mediator{s) will be separately and independently

appointed by the Singapore International Arbitration Centre (SIAC) and
SIMC, respectively, under the applicable arbitration rules and mediation
rules of each Centre. Unless the parties otherwise agree, the arbitrator(s)

and the mediator(s) will generally be different persons.

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THY BA TRUNG LAP
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

=11 EPueen

Ngubn: Website ctia Singapore International
Mediation Centre (SIMC)

VIAC vme (&)
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ARBITRATION — MEDIATION SYMPOSIUM 2024

"2 A -

2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Experience with Mixed Mode (Hybrid) Dispute Resolution Procedures

I 75
Med-Arb I — 0%
I 1%

I %
I %
3%

I ¢
Arb-Med-Arb IR 3%
e

Arb-Med

Non-binding evaluation NN 12%
combined with other dispute | 0%
resolution procedures | 16%

I 0%
0%
I 7%
I
%
I %

M Al Respondents [l Client Users [l External Counsels

Dispute board procedures

Others

VA TAC DONG DOI VO1 VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

o Nguén: International Dispute Resolution Survey: 2022
Final Report, The Singapore International Dispute

E I I I EPLecAL

Resolution Academy (SIDRA).

VIAC vmne (&)
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4 \/g DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
Y ke

i ARBITRATION — MEDIATION SYMPOSIUM 2024

2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Linh vue tranh chép

®@ 0 6 6 o

Xay dyng Muabdan Hoptac Cung tng
héng héa Kinhdoanh  Dichwu

C& hda gidi vién duse

0/ chl dinh bdi cac bén 0/ C6 @ tham gia
47 e (cuts sy hd tro cia VMC) "'ft © clio fubt su

36

50 vy tranhchdp
— \/MC tigp nhdin

o, Hoa gidi tharh céng o, 6 sif tham gia clia héa
1% V& cc bén déu tu L4% Qt'ﬁn\gizr\ciwénggorwmc
sov nguyén thi hanh i bl yéu

Nguén: Béo cao thuong nién ndm 2022 cda Trung tam Trong tai Quéc té Viét Nam (VIAC)

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THY BA TRUNG LAP
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

— | || EPLecAL

VIAC vme (&)
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2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Vu viéc s6 1: Tranh chap lién quan dén dw an Thay dién (Arb — Med)

Cac bén bao gdm: Nguyén don 13 mét nha thau nwéc ngoai va Bi don 1a chi dau tw Viét Nam.

Nguworc lai, Bi don da dwa ra nhiéu cao budc voi Nguyén don.

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP
VA TAC DONG DOI VO VIEC XU LY TRANH CHAP
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES

Ly do tranh chap: Nguyén don va Bi don da ky két Hop dong cung (ng thiét bi may méc va dich vu ky thuat (‘Hop
dong 1”) cho mét dw an Thay dién (“Dw an”). Trong qua trinh thuc hién Hop dong, Nguyén don da hoan thanh chay
thtr Dy an va cac nghia vu theo Hop ddng. Tuy nhién, Bi don da vi pham nghia vu thanh toan Hop déng. Trong quéa
trinh dam phan, Nguyén don da thé hién thién chi dam phan voi Bj don nhwng khdng dwgc nhan dwoc sw hop tac.

Qua trinh gidi uét: Sau khi dam phan that bai, Nguyén don da tién hanh khéi kién tai VIAC. Khi nhan dwoc thdng
bao tlr VIAC vé vu viéc, Bi don da gl thu dén Nguyén don va dé nghi cac bén sé tién hanh hoa giai tai trung tam
hoa gidi cé thAm quyén & Viét Nam. Cac bén sau do ciing nhau ndp dé nghi VIAC hoan th tuc trong tai trong thoi
gian 30 ngay dé thwc hién hoa giai. Ddng thoi, cac bén ciing théng nhét réng khi cac bén hoan tat viéc thwc hién két
qua hoa giai thanh thi s& yéu cau VIAC dinh chi té tung trong tai.

E I I I EPLecAL

VIAC vmne (&)
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2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Vu viéc s6 2: Tranh chép lién quan dw an Thay dién (Med — Arb)
Cac bén bao gdm: Nguyén don 1a mét nha thdu Hoa Ky va Bi don 1a chi dau tw Viét Nam.

Ly do tranh chap: Nguyén don va Bi don ky két Hop dong xay dwng dwéng dng nwéc ngdm trong nui cho dy an
thay dién (“Hop dong 2”). Vao ndm 2019, khi thi cong dén 14m dwdng 6ng cubi cing, phan két cau cong trinh

khong duoc tinh toan tir trwdc da bi sup dd, khién Nguyén don tdn hai hé thbng TBM. Hai bén da xay ra tranh
chép lién quan dén sw viéc trén.

Qua trinh gidi quyét tranh chap: Sau bay thang thwc hién t6 tung hoa giai, cac bén van khong dat dwoc théa thuan
chung, va da khai kién ra trong tai.

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN TH(Y BA TRUNG LAP AC VNC
VA TAC DONG DOI VI VIEC XU LY TRANH CHAP VIAC vm
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
£ \/S DIEN DAN KHOA HQC VE TRONG TAI - HOA GIAI 2024
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2.1. Thuc tién hoat déng hoa giai trong t6 tung trong tai trén thé giéi

Vu viéc s6 3: Tranh chap lién quan dén dw an LNG (Arb-Med-Arb)
Céc bén bao gdm: Nguyén don la nha thau & Malaysia va Bj don la chi dau tw Viét Nam.

Ly do tranh chap: Cac bén da ky Hop dong cung cap dich vu hoan thién ky thuat co khi va van hanh tram tiép
nhan khi LNG (“Hop dong 3”). Mac du Nguyén don da hoan thanh mét sé giai doan ctia dw an theo Hop ddng 3,
nhwng Bj don da khong hoan thanh cac nghia vu thanh toan theo thai gian cam két.

Qué trinh gidi quyét tranh chép: Téi thang 04/2023, sau nhiéu IAn Nguyén don glvi cong van yéu cau thanh toan
cac hoéa don chwa thanh toan, Nguyén don nép don khéi kién ra trong tai ra VIAC. Tuy nhién, sau d6 cac bén co
nhu cau st dung hoa giai dé& giai quyét tranh chap va da tién hanh hoa giai véi sw gitip d& clia cac luat sw. Cudi
cung, cac bén da dat dwoc thda thuan thanh véi khoan tién ma Bj don phai thanh toan. Song, Bi don van khéng
thwe hién ding nghia vu thanh toan theo théa thuan hoa giai, dan dén viéc Nguyén don budc phai tiép tuc qua
trinh t6 tung trong tai.

HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU BA TRUNG LAP A VMC
VA TAC DONG DOI VO VIEC XU LY TRANH CHAP VIAC VM
WORKSHOP 03: MEDIATION IN ARBITRAL PROCEEDINGS: NEUTRAL THIRD PARTIES’ ROLES AND INFLUENCES ON RESOLVING DISPUTES
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ARBITRATION — MEDIATION SYMPOSIUM 2024 — I I I EPLEGAL

3. Mot sb dé xuét va kién nghi

Bem két qua hoa giai thanh d6 ban hanh
quyét dinh cudi cUng néu cac bén co yéu
cau

HDTT tién hanh hoa giai qua tb ¢
giai

HDTT khéng nén |a bén tién hanh quy trinh hoa gia
Ia bén ghi nhan két qua thwong lwong

VA TAC DONG DOI VO VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THY BA TRUNG LAP VIAC Ve @
7\
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3. Mot sb dé xuét va kién ngh

SIAC-SIMC Arb-Med-Arb Protocol (“AMA Protocal”)
(Asl 5 Nove

1. This AMA Protocol shall apply to all disputes submitted to the
Singapore International Arbitration Centre (“SIAC”) for resolution
under the Singapore Arb-Med-Arb Clause or other similar clause
(“AMA Clause”) and/or any dispute which parties have agreed to
submit for resolution under this AMA Protocol. Under the AMA
Protocol, parties agree that any dispute settled in the course of the
mediation at the Singapore International Mediation Centre (*SIMC™)
shall fall within the scope of their arbitration agreement

2. Aparty wishing to commence an arbitration under the AMA Clause
shall file with the Registrar of SIAC a noticeof arbitration in accordance
with the arbitration rules applicable to the arbitration proceedings

2 - 3 - - X N i 3 (*Arbitration Rules”}, which Arbitration Rules shall be erther: (i) the

BO Sung hu’O’ng dan Cach tlen hanh glal quyet Arbitration Rules of the SIAC (as may be revised from time to time);

of (i) the UNCITRAL Arbitration Rules (as may be revised from time

tranh chap két hop nhw Nghi dinh thw AMA va mét e s e e kS ks
s6 quy dinh lién quan cta SIAC va SIMC. ;

The Registrar of SIAC will inform SIMC of the arbitration commenced
pursuant 1o an AMA Clause within 4 working days from the
commencement of the arbitration, or within 4 working days from the
agreement of the parties to refer their dispute to mediation under
the AMA Protocol. SIAC will send to SIMC a copy of the notice of
arbitration

4. The Tribunal shall be constituted by SIAC in accordance with the
Arbitration Rules andior the parties' arbitration agreement

S The Tribunal sh fter the exchange of the Notice of Arbitration and
Response to the Notice of Arbitration, stay the arbitration and inform
the Registrar of SIAC that the case can be submitted for mediation at
SIMC. The Registrar of SIAC will send the case file with all documents
lodged by the parties 10 SIMC for mediation at SIMC.

VA TAC DONG DOI VO1 VIEC XU LY TRANH CHAP

I HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN THU’ BA TRUNG LAP VIAC vMC @
7\
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3. Mot sé dé xuét va kién nghi

BPugc cong nhan va cho thi hanh nhu PQTT
nudc ngoai

B8 sung quy dinh danh cho thoa thuan hoa
giai c6 yéu to nudc ngoai

Gia nhap P
)
L\ Y
SINGAPORE

CONVENTION

ON MEDIATION
HOI THAO 03: HOA GIAI TRONG QUA TRINH GIAI QUYET TRANH CHAP TAI TRONG TAI: VAI TRO CUA BEN TH(Y BA TRUNG LAP s vme (o)
VA TAC DONG BOI VO VIEC XU LY TRANH CHAP VIAC vm¢ @
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THANK YOU

LS Ng6 Quynh Anh
Luat sw Diéu hanh — Céng ty Luat TNHH Cong sy Tinh Tu (EPLegal Limited)

E| || EPLecaL
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